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CHAPTER NUMBER: 651 CMR 5.00

CHAPTER TITLE: Elder Abuse Reporting and Protective Services Program

AGENCY: Executive Office of Elder Affairs
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SUMMARYOF REGULATION: State the general requirements and purposes of this regulation.

The regulations provide oversight authority for a coordinated system of protective services for

elderly persons, establishes a mechanism for the receipt of reports, and the designation,

re-designation, and termination of protective services agencies within the Commonwealth.

REGULATORY AUTHORITY: MGL c. 19A

AGENCY CONTACT: Matthew Casey PHONE: 617-222-7452

ADDRESS: 1 Ashburton Place, Boston, MA 02108

Compliance with M.G.L c. 3QA

EMERGENCY ADOPTION - if this regulation is adopted as an emergency, state the nature of the emergency.

PRIOR NOTIFICATION AND/OR APPROVAL - Ifprior notification to and/or approval of the Governor,
Legislature or others was required, list each notification, and/or approval and date, including notice to the Local
Government Advisory Commission.

not required

PUBLIC REVIEW - M.G.L. c. 30A sections 2 and/or 3 requires notice of the hearing or comment period,
including a small business impact statement, be filed with the Secretary of the Commonwealth, published in
appropriate newspapers, and sent to persons to whom specific notice must be given at least 21 days prior to
such hearing or comment period.

Date of public hearing or comment period: July 13, 2016
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FISCAL EFFECT - Estimate the fiscal effect of the publicand private sectors.

For the first and second year:

For the first five years:

No fiscal effect: No fiscal effect

SMALL BUSINESS IMPACT - M.G.L c. 30A section 5 requires each agency to file an amended small
business impact statement with the Secretary of the Commonwealth prior to the adoption of a proposed
regulation. Ifthe purpose of this regulation is to set rates forthe state, this section does not apply.

Date amended small business impact statement was filed:
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12/22/2016

List key subjects that are relevant to this regulation:

PROMULGATION - State the action taken by this regulation and its effect on existing provisions of the Code
of Massachusetts Regulations (CMR) or repeal, replace or amend. List by CMR number:

None

ATTESTATION - The regulation described herein and attached hereto is a true copy of the regulation
adopted by this agency. ATTEST:

SIGNATURE: SIGNATURE ON FILE

Publication - To be completed by the Regulations Division
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651 CMR: DEPARTMENT OF ELDER AFFAIRS

651 CMR 5.00: ELDER ABUSE REPORTING AND PROTECTIVE SERVICES PROGRAM

Section

5.01: Scope and Purpose
5.02: Definitions

5.03: Functions and Responsibilities of the Department
5.04: Functions and Responsibilities of a Protective Services Agency
5.05: Designation of Protective Services Agencies
5.06: Termination of Designation
5.07: Reports
5.08: Reporting Process
5.09: Screening
5.10: Investigation
5.11: Elder's Refusal to Participate
5.12: Action upon the Completion of Investigation
5.13: Service Plan Development
5.14: Financial Eligibility and Costs for Certain Services
5.15: Obtaining Consent for Protective Services
5.16: Actions Without Consent

5.17: Protective Orders

5.18: Casework Practice and Case Record Documentation

5.19: Reporting to District Attorneys
5.20: Privacy and Confidentiality Requirements
5.21: Non-discrimination in Service Delivery
5.22: Non-discrimination in Employment
5.23: Subjects of Research Projects
5.24: Affirmative Action

5.25: Waivers

5.26: Annual Report

5.01: Scope and Purpose

(1) 651 CMR 5.00.

(a) establishes criteria and procedures for the Department to designate, re-designate, or
terminate the designation of Protective Services Agencies;
(b) sets forth the basis for determining those instances in which Abuse may or must be
reported to the Department or its designated Protective Services Agencies;
(c) specifies the manner in which reports of Abuse must be made; and
(d) specifies the actionwhich must be taken when receiving, investigating, and/orotherwise
responding to such reports, including the provision of Protective Services to Elders who are
determined to have been Abused.

(2) 651 CMR 5.00 reflects the program's philosophy of recognizing an Elder's right to
self-determination and attempts to balance individual autonomy with the mandate to provide
protection. Throughout Protective Services Investigationand service provision, the Elder shall
be involved to the greatest feasible extent in decisions which affect the Elder. Services will be
provided with the consent of the Elder and with the least possible intrusion into the life of the
Elder with the intention of providing protection from Abuse or the risk of Abuse.

5.02: Definitions

As used in 651 CMR 5.00, these terms shallhave the following meanings:

Abuse. An act or omission, including Emotional Abuse, Financial Exploitation, Neglect,
Physical Abuse, Sexual Abuse, and/or Self-neglect, whichresults in Serious Physical Injury or
emotional injury to an Elder,or Financial Exploitation of an Elder; provided,however, that no
person shall beconsidered tobe abused orneglected for the solereason thatsuchperson is being
furnished or relies upon treatment in accordance with the tenets and teachings of a churchor
religious denomination by a duly accredited practitioner thereof.
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651 CMR: DEPARTMENT OF ELDER AFFAIRS

5.02: continued

Aging Services Access Points (ASAPs). Locally based private,non-profit corporations which
contract with the Department to provide community based services to certain Eligible Elders in
accordance with M.G.L. c. 19A, § 4B.

Capabilityto Respond to an Emergency. The capabilityof a Protective Services Agency to, in
an Emergency:

(a) immediately initiate the Investigation;
(b) determine the need for an in home visit and/or other response, and initiation of this
response, within five hours of the receipt of the report;
(c) assess the Emergency needs of the allegedly Abused Elder within 24 hours of the receipt
of the report; and
(d) provide services to alleviate the Emergency condition. Where appropriate,such services
may include a petition to the Court for an Emergency orderof Protective Services pursuant
to M.G.L. c. 19A, § 20(b) and in accordance with 651 CMR 5.16 and 5.17.

Capability to Respond to a Rapid Response Situation. The capability of a Protective Services
Agency to, in a Rapid Response situation:

(a) immediately initiate the Investigation;
(b) determine the need for an in home visit and/or other response, and initiation of this
response, within 24 hours of the receipt of the report;
(c) assess the Rapid Response needs of the allegedly Abused Elder within 72 hours of the
receipt of the report; and
(d) provide services to alleviate the Rapid Response situation where appropriate, and
consistent with 651 CMR 3.00: HomeCare Program, 5.00 and M.G.L. c. 19A, §4B andany
applicable regulations.

Caretaker. The person(s) responsible for the careof an Elder, which responsibility may arise as
the result of the following:

(a) Family Relationships. A husband, wife, son, daughter, brother, or sister, or other
relative of an Elder shall be presumed to be a Caretakerif she or he is living with the Elder
on a regular basis or is otherwise acting in the role of Caretaker by providing substantial
assistance to the Elder which would lead a reasonable person to believe that she or he is
acting in the role of Caretaker. Exceptions are minor children and adults adjudicated as
incompetent by a court of law.
(2) Fiduciary Relationships Imposed bv Law. A Guardian of the person and assets of an
Elder appointed by the Probate Court pursuant to M.G.L. c. 190B shall be a Caretaker. A
Conservator of an Elder appointed by the Probate Court pursuant to M.G.L. c. 190B, shall
be Caretaker of said Elder to the extent that he or she must apply the assets of the Elder to
provide the necessities essential forthe physical, intellectual andemotional well-being ofthe
Elder. The attorney-in-fact, holding a power of attorney or durable power of attorney
pursuant to M.G.L. c. 190B, shall be Caretaker of the Elder granting such a power to the
extent that the power of attorney or durable power of attorney requires him or her to apply
the assets of the Elder to provide the necessities essential for the physical, intellectual and
emotional well-being of the Elder.
(c) Contractual Relationships. A person(s) who is responsible for the care of an Elder and
receives monetary or personalbenefit or gains as a result of a bargained for agreement with
the Elder to act as a Caretaker shall be a Caretaker. A homemaker, home health aide, case
manager, visiting nurse or employee of a Homemaker Service Agency, Home Care Program
or Agency, or Visiting Nurses Association shall not be a Caretaker under this definition.
(d) The Voluntary Assumption of Caretaker Duties. A person(s) who undertakes a
voluntary duty of care for an Elder shall be presumed not to be a Caretaker unless one or
more of the following criteriaare met by the reputed Caretaker:

1. The reputed Caretaker is living in the household of the Elder. Exceptions areminor
children and adults adjudicated as incompetent by a court of law.
2. The reputed Caretaker is related to the Elder and he or she has acted or is acting by
providing substantial assistance or in such a manner as to lead a reasonable person to
believe that he or she is acting as a Caretaker.
3. The care being rendered by the reputed Caretaker is of a permanent and not
temporary duration in that the reputed Caretaker maintains a physical presence in the
household on a regular basis.
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651 CMR: DEPARTMENT OF ELDER AFFAIRS

5.02: continued

4. The Elder by his or her actions, statements,or behavior, indicates relianceupon the
reputed Caretaker for care in such a manner that a reasonableperson would believe that
the reputed Caretaker is being relied upon by the Elder to care for him or her.
5. The reputed Caretaker, by his or her actions, statements, or behavior, indicates
voluntary assumption of the obligation of Caretaker in such a manner that a reasonable
person would believe that the reputed Caretakeris being relied upon to care for the Elder.

Conservator. A person who is appointedto managethe estateof a protected person pursuantto
M.G.L. c. 190B.

Court. The Probate and Family Court of the Commonwealth.

Data Subject. An individual to whom Personal Data refers. Data Subject shall not include
corporations, corporate trusts, or other similar entities.

Decisional Capacity. An Elder's ability to:
(a) understand and appreciate the nature and consequences of decisions, including the
benefits and risks of and alternatives to any proposed Protective Services; and
(b) reach an informed decision while free from any apparentduress, intimidation, coercion,
use of force, or threat of force by another.

Department. The Executive Office of Elder Affairs of the Commonwealth of Massachusetts.

Designation Agreement. An agreement between the Department and a Protective Services
Agency providing for designation of such agency as a Protective Services Agency for a
Protective Services area, which provides for such Agency to provide one or more Protective
Services either directly or through subcontract with funding through the Department, or by
interagency agreement, or by use of available existing services.

Elder. An individual who is 60 years of age or older.

Elder Abuse Hotline. A component of the Protective Services Program that allows the
submission of reports of Abuse on a 24 hour per day, seven day per week basis.

EligibleElder. An Elder who, as a resultof an Investigation by a Protective Services Agency,
has been determined to be suffering from a Reportable Condition, is in need of one or more
ProtectiveServices, andhas themselves orthroughthe provisionsofM.G.L. c. 19A, §§20(a)and
20(b) consented to the provision of one or more Protective Services.

Emergency. An abusive situation in which an Elder is at risk of:
(a) imminent death;
(b) immediate and Serious Physical Injury or emotional harm; and/or
(c) immediate, substantial and irrevocable financial loss.

Emotional Abuse. Any intentional act or omission, including but not limited to verbal abuse,
confinement, isolation, humiliation, intimidation or any other act or omission that:

(a) results in significant harm to the emotional state, Decisional Capacity or Functional
Capacity of an Elder; or
(b) creates areasonable riskof significant harm to the emotional state, Decisional Capacity
or Functional Capacity of an Elder.

Financial Exploitation. An intentional act or omission by another person, without the consent
of the Elder, which causes substantial monetary or property loss to the Elder or substantial
monetary or property gain to the other person which gain would otherwise benefit the Elder, but
for the act or omission of the other person. Financial exploitation may result from consent
obtainedasaresultofmisrepresentation, undue influence, coercionorthreatof forceby the other
person. Financial exploitationmay not result from a bonafide gift or from any act or practice
by anotherperson in the conduct of a trade or commerce prohibited by M.G.L. c. 93A, § 2.
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